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Warsaw, 20 May 2016 

 

Employers of Poland 

ul. Brukselska 7 

03-973 Warszawa 

 

European Commission 
Directorate-General for Competition 
State aid registry 
1049 Brussels 
 

Reference No.: HT.4691 

 

 

Dear Sirs,  

  

Acting under Article 8 Council Regulation (EU) 2015/1588 of 13 July 2015 on the application of 
Articles 107 and 108 of the Treaty on the Functioning of the European Union to certain categories of 
horizontal State aid  (Journal of Laws EU L 248/1 of 24.09.2015), with reference to the continuing first 
public consultation (reference number HT.4691) on draft of Commission Regulation (EU) amending 
Regulation (EU) No 651/2014 declaring certain categories of aid compatible with the internal market in 
application of Articles 107 and 108 of the Treaty (hereinafter the Draft amending Regulation 
651/2014, or the Draft), we provide below, in the name of Employers of Poland our remarks/ 
comments on the Draft. 

 
I. GENERAL REMARK – Scope of the Draft amending Regulation 651/2014 

 
General remark: The Draft Commission Regulation (EU) amending Regulation (EU) No 
651/2014 declaring certain categories of aid compatible with the internal market in application 
of Articles 107 and 108 of the Treaty (Journal of Laws EU L187/1 of 26.06.2014) (hereinafter 
Regulation 651/2014) has been put forward as a draft affecting primarily investment aid 
awarded to regional airports as well as maritime ports and inland ports. However, the changes 
proposed in it affect the entire domain of regional aid granted in the EU Member States 
to entrepreneurs in all the industries governed by Regulation  651/2014.  
 
Effect: As the Draft amending Regulation 651/2014 has been put forward as a document 
setting out state aid awarded to regional airports as well as maritime ports and inland ports, 
many entrepreneurs in others sectors may be unaware of the changes that the Draft may 
imply for state aid rules overall. As a result, there is a risk that companies affected by the draft 
amendments will not take part in the public consultation process. If this risk materialises, the 
idea of public consultation may be compromised.  
 
 

II. DETAILED REMARKS on the Draft amending Regulation 651/2014  
 

1. Item (2d) of the Draft amending Regulation 651/2014   
 
Proposed amendment: Point 61a added to Article 2 of Regulation 651/2014: „>Closure of 
the same or similar activity< means full closures and also partial closures resulting in 
substantial job losses. For the purpose of this provision, substantial job losses are defined 
as losses of at least 100 jobs in an establishment or as a job reduction in an 
establishment of at least 50% of the workforce”. 
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The Explanatory Memorandum
1
, which sets out the objective behind the implementation of the 

amendments to Regulation 651/2014, indicates that once implemented the changes will 
simplify the application of state aid rules and reduce the administrative burden, which will in 
turn result in speeding up the implementation of entrepreneurs’ investment projects. According 
to the European Commission’s assessment, the implementation of the proposed changes in 
Regulation 651/2014, which, as the Commission sees it, will simplify the procedure of seeking 
state aid, will generate savings for the European Commission and entrepreneurs/ public 
institutions alike.  

Effect: The principal result of the above change is an increase in the number of projects 
affected by the notification procedure, which means that the whole decision-making process in 
respect of regional aid will be extended and become more complicated. Furthermore, the 
implementation of the definition of a substantial job loss defined as a loss of 100 jobs in an 
establishment or a job reduction in an establishment of at least 50% of the workforce is 
contrary to business practice commonly applied by entrepreneurs; so low levels may 
considerably reduce the number of investment decisions made by entrepreneurs and impede 
the free movement of capital across the EEA.  
 
The implementation of the proposed definition of a „closure of the same or similar activity”, 
which is narrower, is the reason why an entrepreneur seeking state aid would have to, the 
above conditions having been satisfied, seek the European Commission’s approval within the 
notification procedure. This may imply:  
 

 that the competence to award state aid will be shifted from the national level to the 
European Commission’s level;  

 a considerable extension of the process to confirm compatibility of any regional aid 
granted with the common market rules and a more complex state aid procedure in 
many cases;  

 a considerable reduction of the value of regional aid arising from the requirement to 
apply the Guidelines on regional state aid for 2014-2020 instead of Regulation 
651/2014. 

As a result, the objective set out in the Explanatory Memorandum would not be achieved; on 
the contrary, the implementation of the changes in Regulation 651/2014 to the extent set out in 
Item (2d) of the Draft amending Regulation 651/2014 will have an adverse impact on 
entrepreneurs and public institutions that award state aid in the EU Member States.  

 
2. Item (8) of the Draft amending Regulation 651/2014  

 
Proposed change: Article 13 (d) Scope of regional aid to be reworded as follows:  
 
„This Section shall not apply to: (…)  
 
d) individual regional investment aid to a beneficiary that, at the time of aid application: 

(i) has closed down the same or a similar activity in an establishment in the EEA in the 
preceding two years or,  

(ii) has concrete plans to close down such an activity, within a period starting at the 
date of the aid application up to two years after the initial investment is completed.  

This only applies to a closure which takes place in a different contracting party of the EEA 
than the one in which the aid will be granted;” 

 
Effect: This wording implies that a distinction is to be implemented between the classification 
of an event as a closure carried out on a cross-border basis and the classification of the same 
event as one that does not meet the conditions of a closure if the new business is conducted 

                                                 
1 http://ec.europa.eu/competition/consultations/2016_gber_review/memorandum_en.pdf 

 

http://ec.europa.eu/competition/consultations/2016_gber_review/memorandum_en.pdf


3 

 

in the same country. If implemented, this provision may imply discrimination against 
entrepreneurs making their investments in several Member States.  
 
Furthermore, this understanding may seriously impede the award of regional aid to developing 
enterprises, including small and medium enterprises which take up measures to enter foreign 
markets and carry on business in various EEA countries. If a business carried on in a given 
country fails or the workforce in the establishment is reduced by more than 50%, any future 
investment to be implemented over several subsequent years will have to be approved by the 
European Commission within the notification procedure.  
 
The effect of the proposed rewording of Article 2 and Article 13 of Regulation 651/2014 may 
be the conclusion that an entrepreneur planning to implement a completely new investment 
project will have to draw up a notification to be filed with the European Commission on 
account of the fact that within the last 2 years he has carried out a workforce restructuring 
project (e.g. one driven by the need to replace his plant and machinery and tailor his 
technologies to meet the new environmental standards) in one of his several EEA 
establishments operated by another company of the group on which neither he nor his parent 
company has any direct influence. Failing this, his products would not be compatible with the 
EU’s legal requirements and therefore would not be saleable, which would force him to close 
his facility and dismiss all the workforce. As a result, the entrepreneur has made expenses to 
purchase the manufacturing equipment in line with the standard implemented in the EU. 
Importantly, he has not sought any state aid to finance those expenses in any form, yet 
because of the increased automation of the manufacturing process the workforce in the 
establishment has been reduced from 800 to 650 people, which is 18.75%.  
 
In consequence, bearing in mind the proposed wording of the Draft amending Regulation 
651/2014, the conclusion in this hypothetical case should be that the investor has wound up 
his business in the EEA territory and is not in a position to seek state aid in another EU 
Member State although he:  

 continues to carry on his business in this country and no establishment has been 
closed;  

 continues to carry on his business in the establishment and employs 650 people;  

 has carried out a restructuring project within the necessary scope and has secured 
the reasonableness of the continued business for several or a dozen or so years;  

 the necessary job reduction was 18.75%, which is 150 jobs.  
 
The implementation of the narrowed variant of the definition of a „closure of the same or 
similar activity” would result in that no regional aid could be sought unless the notification 
procedure was initiated at the European Commission level in each case by all the companies 
associated with the entrepreneur, in all the EEA countries, and for all of the company’s 
investment projects in respect of at least 2 years from the date of the restructuring.  
 

3. Item (18) of the Draft amending Regulation 651/2014   
 
Proposed change: Article 58.1 will be worded as follows: „1. This Regulation shall apply to 
individual aid granted before the respective provisions of this Regulation have entered 
into force, if the aid fulfils all the conditions laid down in this Regulation, with the exception of 
Article 9”. 

Effect: This wording implies that such narrowed definition of a „closure of the same or similar 
activity” would apply to all cases of regional aid granted under Regulation 651/2014, which in 
practical terms means from 1 July 2014. This would in turn imply that all state aid granted 
to entrepreneurs over the last 2 years would have to be reviewed. Furthermore, the 
retroactive application of the provisions would be contrary to the lex retro non agit rule. 

 

 

 

III. SUMMARY OF COMMENTS – Overall framework and objectives of the Draft amending 
Regulation 651/2014   
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According to the overall framework underlying Regulation 651/2014 as set forth in the 
Memorandum

2
 on the implementation of the Regulation, the European Commission’s primary 

goal in the process of revising the state aid system was to:  

 significantly extend the EU Member States’ rights in the area of granting aid to 
entrepreneurs with no need for the European Commission to review it; and  

 simplify and considerably shorten the state aid award procedure.  

This means that the European Commission clearly pointed out the intention to focus on the 
principal, key and most material projects, leaving the Member States more freedom and 
decision-making power.   

At the same time, the cited provisions included in the Draft amending Regulation 
651/2014 argue something that is completely to the contrary. This application may imply 
the need to notify the European Commission of virtually any investor who carries on business 
in more than one Member State of the EU and the EEA. If implemented, the proposed 
provisions will extend the procedure of granting state aid and, in consequence, may hinder 
investment activity across Europe.  

The proposed changes in Regulation 651/2014 may imply in particular that:  

 the process of awarding regional aid to SMEs and large entrepreneurs who carry on 
business in more than one EEA country will be impeded;  

 the same events will be treated and interpreted differently according to the sole 
criterion of whether a given entrepreneur carries on business in one or more EEA 
countries;  

 entrepreneurs carrying on business in the EEA will be adversely affected, as so 
restrictive an approach will not help maintain the existing jobs but will encourage 
entrepreneurs to relocate them outside the EEA where no such aid restrictions apply;  

 entrepreneurs that benefit from preferential regional aid treatment are first of all those 
based outside the EEA who have not yet conducted any business in the EEA territory;  

 the competence to forge economic policies and regional policy will be shifted from the 
national level of a given EU Member State to the European Commission’s level;  

 the number of projects of which the European Commission is to be notified will 
increase, which is contrary to and departs from the assumptions underlying the 
provisions of Regulation 651/2014; 

 the procedure of awarding aid to entrepreneurs will be significantly extended.  
 

IV. PROPOSED MODIFICATION OF THE PROVISIONS OF the Draft amending Regulation 
651/2014  
 
Bearing in mind all the arguments set out above, we suggest introducing the following 
changes in the Draft amending Regulation 651/2014: 
 

 Regard for the causal relationship for the purpose of examining a „closure of the same 
or similar activity” 
 
We suggest that the definition of a „closure of the same or similar activity” should reflect 
the results of the analysis of the causal relationship between a business that is being 
closed and a new investment project for which regional aid is to be awarded, using 
objective criteria. The occurrence of a causal relationship should be judged by an public 
authority at the national level; it is not unless a causal relationship occurs that a state aid 
notification to the European Commission will be required.  
 

 Change in the items evaluated for the purpose of the definition of a „closure of the same 
or similar activity” through:  

o increasing the ratio to 90% to replace the proposed 50% ratio; and  
o removing the criterion of the absolute number of jobs (now 100) on the ground 

that it is completely inadequate for EEA investment projects.  

 

                                                 
2
 http://europa.eu/rapid/press-release_MEMO-14-369_en.htm  

http://europa.eu/rapid/press-release_MEMO-14-369_en.htm
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We hope that presented remarks / comments we will meet with your understanding and will be 
considered in the further Draft amending Regulation 651/2014. 

 

 

 


